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DETERMINATION OF RIGHTS TO THE 
USE OF ALL WATER, BOTH SURFACE 
AND UNDERGROUND, WITHIN THE 
SAN RAFAEL RIVER DRAINAGE AREA 
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Supreme Court No. 900232 
PETITION FOR REHEARING 
PLAINTIFF AND APPELLANT, Russel H. Jensen, hereby 
petitions for rehearing of the above-entitled cases pursuant 
to Rule 35 of the Utah Rules of Appellate Procedure. Petitioner 
claims that the Court has overlooked or misapprehended the 
significant points of fact and law discussed below. The points 
will be grouped, under separate headings, for each of the 
consolidated cases. 
PRELIMINARY STATEMENT 
This litigation, commenced on September 4, 1987, 
involves Jensen, the plaintiff, an owner of a small farm and 
ranch in a remote section of Emery County, against the State 
Engineer to review a decision of the State Engineer rejecting 
his change application. 
The State Engineer is represented by three attorneys. 
The BLM, represented by three attorneys (one in Salt Lake City 
and two in Denver), intervened in the suit. 
The result of the litigation, thus far, is to termi-
nate Jensen's small water right, which has a priority of 1925, 
and probably to destroy his farm operation without an evidentiary 
hearing or trial. 
The Court decisions favoring the State Engineer and 
BLM have been obtained, largely, by ignoring and misapprehending 
the facts and the law, which, if considered by the trial court 
and this Court, would have resulted in decisions favoring Jensen. 
The writer of this petition has long wondered why a water dispute 
involving a small quantity of water in an isolated area would 
require the attention of six attorneys representing the state 
and the federal government. No private water user, except Jensen, 
is involved in this litigation. 
CIVIL NO. 1435 (GENERAL ADJUDICATION) 
POINTS OF FACT 
1. The Proposed Determination of Water Rights, includ-
ing those in Garfield and Wayne Counties, has not yet been prepared 
and filed in court. 
2. The five books filed in court on November 7, 
1989, do not include any water rights in Garfield and Wayne 
Counties. 
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3. The State Engineer did not file in the District 
Court a notice of completion of survey, as required by Section 
73-4-3, until November 7, 1989. (See letter in Addendum to 
Brief of Appellant, pages 45 and 46.) 
4. The State Engineer did not file in the District 
Court the ten volumes of Statements of Water User's Claims, 
including those here involved, until November 7, 1989. (See 
letter in Addendum to Brief of Appellant, pages 45, 46.) 
5. The State Engineer did not file, in the District 
Court, the incomplete Proposed Determination of Water, books 1 
through 5, until November 7, 1989. (See letter in Addendum to 
Brief of Appellant, pages 45 and 46.) 
6. All surveys had not been completed on November 
7, 1989. (See letter in Addendum to Brief of Appellant, pages 
45 and 46.) 
7. A copy of a letter, dated November 7, 1989, from 
John H. Mabey, Assistant Attorney General, to the Clerk of the 
District Court of Emery County, was not sent to opposing counsel 
or to Judge Bunnell. (See letter in Addendum to Brief of Appel-
lant, pages 45 and 46.) 
POINTS OF LAW 
1. The intent of Chapter 4, Title 73, UCA, is to 
have one proposed determination of water rights in each case 
and one judgment. 
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2. All of the separate books will comprise one 
proposed determination only when a book is filed covering 
Garfield County and Wayne County rights. 
3. There is no obligation on a water user to object 
until a complete proposed determination, comprising all books, 
is served on a water user. 
4. The five books now on file do not constitute a 
proposed determination as required by the statute because the 
Garfield and Wayne County water rights are not included. 
5. Statement of claims to water rights shall stand 
in the place of pleadings in the general adjudication suit only 
when filed in the District Court. Until they are so filed, they 
have no legal significance. 
6. The State Engineer's proposed determination of 
water rights has no legal standing until it is filed in the 
District Court. 
7. The State Engineer has no authority to disallow 
a Statement of Water User's Claim which is a pleading in the 
Court proceeding. 
8. The District Court and this Court will take 
judicial notice of the contents of the State Engineer's records. 
9. The District Court and this Court erroneously 
assumed that the State Engineer had performed his duties in the 
adjudication to make the necessary surveys and to timely file 
Statements of Water User's Claims when he filed books 1 through 
5 of the Proposed Determination in the District Court. 
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10. The decision of the United States Supreme Court 
in the case of United States v. State of New Mexico, 438 U.S. 696, 
57 L.ED.2d 1052 (1978), requires a decision in this case that 
water rights on public land belong to the individual stockwaterers 
and must be so allocated under state law. 
11. The mistake on page 2 of this Court's Opinion 
that Book 5 of the Proposed Determination that "....recommended 
that Jensen's WUC 93-957 be disallowed for non-use...." (Emphasis 
added) had legal significance and should be corrected. The claim 
was actually disallowed because "covered by 1114". 
The above-mentioned points of fact and law will be 
analyzed and discussed under appropriate headings. 
CIVIL NO. 4975 
(ACTION TO REVIEW STATE ENGINEER'S DECISION) 
POINTS OF FACT 
1. The water right claimed by the Bureau of Land 
Management (hereafter BLM) was Application No. 37340 filed in 
1965 and approved October 11, 1967, subject to a condition 
that "....the applicant must recognize the established rights 
and construct adequate measuring by-pass facilities to provide 
the prior user his water." (Emphasis added) (See Addendum to 
Brief of Appellant, page 55.) 
2. In violation of a memorandum decision of the 
State Engineer, the BLM constructed the Buckhorn Reservoir 
without constructing any by-pass facility. See Addendum to 
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Brief of Appellant, page 43, second unnumbered paragraph, 
which states: 
"In addition, it was also stated that 
approval of this right would require modifi-
cation of the Buckhorn Dam to allow water to 
be released for Mr. Jensen's purposes." 
POINTS OF LAW 
3. The State Engineer's decision rejecting Jensen's 
change application No. al3582 (93-957) on the sole ground that 
his water right was lost by nonuse was void and subject to 
collateral attack. (See Appellant's Brief, pages 12 - 14) 
4. The decision in the case of United States v. 
State of New Mexico, supra, was ignored. This decision holds 
that water rights on forest lands must be allocated to stock-
waterers under state law. (See Addendum A to Reply Brief of 
Appellant.) 
ARGUMENT 
THIS COURT IGNORED THE FACT THAT THE STATE ENGINEER 
DID NOT FOLLOW THE MANDATORY PROCEDURAL REQUIREMENTS 
IN CIVIL NO. 1435 
In this Court's opinion, under the heading, "IV. 
DISMISSAL OF PETITION IN THE GENERAL ADJUDICATION ACTION", it 
is stated: 
"As this court recognized in Smith v. District 
Court, 69 Utah 493, 498, 256 P.539, 544 (1927), the 
purpose of the general adjudication process is to 
prevent piecemeal litigation regarding water rights 
and to provide a permanent record of all such 
rights by decree. Once the general adjudication 
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is initiated, the state engineer is required to 
give notice to all water users of record and to 
give further notice by publication, Utah Code 
Ann. § 73-4-4. Water users then submit their water 
users claims, outlining their respective claims to 
the water use. Utah Code Ann. § 73-4-5. 
lfThe state engineer prepares a hydrographic 
survey of the river system and evaluates various 
water user claims. Utah Code Ann. §73-4-3. After 
a full consideration of the claims, surveys, records, 
and files, the state engineer publishes a proposed 
determination of water rights. Utah Code Ann § 
73-4-11. A copy of the proposed determination is 
either mailed or hand-delivered to each claimant 
for review. Within ninety days after such service, 
any water user dissatisfied with the proposed deter-
mination may file an objection with the district 
court. The court then hears evidence and renders 
judgment on the contested claims. Utah Code Ann. 
§§ 73-4-13 & -15. Absent a protest, the district 
court must enter judgment in accordance with the 
proposed determination. Utah Code Ann. § 73-4-12." 
Although it was argued in the Brief of Appellant and 
in the Reply Brief of Appellant that the State Engineer did not 
perform his administrative duties in the general adjudication 
suit, this point is not mentioned in the opinion. This Court 
apparently assumed that the State Engineer performed the admini-
strative actions required by Title 73, Chapter 4. The records 
of the State Engineer and the District Court, of which this 
Court takes judicial notice, show almost a complete disregard 
of the mandatory provisions of the statutory procedural require-
ments. We shall state chronologically what the State Engineer 
did and did not do. 
1953 - Caused notice of the filing of the suit to 
be published. 
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1953 - Filed, with the Clerk of the Court, a list 
of names of water claimants in Sanpete and Emery 
Counties. 
1953 to 1962 - No document filed in Civil No. 1435 
in the Court Clerk1s office, except a petition to 
permit the filing of an election in lieu of proof 
of appropriation. 
1962 to 1980 - No documents were filed in Civil No. 
1435 except two stipulations unrelated to this 
litigation. 
1980 - The State Engineer petitioned the Court to 
add to the suit the San Rafael water right claim-
ants in Garfield and Wayne Counties. No published 
notice to water users appears in the files and no 
new list of names and addresses of water users was 
filed. 
February 24, 1989 - Filed notice of completion of 
hydrographic survey. 
March 7, 1989 - Filed motion for summons by publi-
cation. 
November 7, 1989 - Filed "Letter, John H. Mabey" 
The following original documents accompanied this 
letter: 
1. The five-volume set of "Proposed Determination 
of Water Rights in San Rafael River Drainage Area." 
a. Huntington Creek Division, Code No. 93, 
Book No. 1. 
b. San Rafael River Division, Code No. 93, 
Book No. 2. 
c. Cottonwood Creek Division, Code No. 93, 
Book No. 3. 
d. Ferron Creek Division, Code No. 93, 
Book No. 4. 
e. Supplement, Pending Applications, Disal-
lowed Claims, and Indexes, Code No. 93, Book No. 5. 
2. Ten Bound volumes of "Statements of Water User's 
Claims.11 
a. Nos. 1 through 199. 
b. Nos. 203 through 300. 
c. Nos. 301 through 499. 
d. Nos. 500 through 796. 
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e. Nos. 801 through 996. 
f. Nos. 1000 through 1199. 
g. Nos. 1201 through 1700. 
h. Nos. 2112 through 2200. 
i. Nos. 2201 through 3200. 
j. Nos. 3201 through 3605. 
3. One bound volume entitled "Affidavits of Mailing 
and Notice, Receipt and Waivers." 
4. Hydrographic Survey Maps covering San Rafael 
River Division, Book 2. (The maps covering Books 
1, 3 and 4 will be submitted in the near future.)11 
(See Addendum to Brief of Appellant, pages 45 and 46.) 
The Proposed Determinations (five volumes) were dated: 
Book 1 December 1, 1982. 
Book 2 January 1, 1983. 
Book 3 March 15, 1985. 
Book 4 April 1, 1985. 
Book 5 April 20, 1985 
THIS COURT ERRONEOUSLY HELD THAT JENSEN HAD NOT FILED 
A TIMELY OBJECTION TO THE PROPOSED DETERMINATION 
In its opinion, on page 6, this Court states: 
ffWe hold that Jensen was given proper notice, 
and since he did not file a protest to the state 
engineer's recommendation within ninety days, the 
trial court did not err in dismissing his petition." 
Although the appellant stated in his reply brief that 
the State Engineer had failed to perform his administrative duties. 
(see pages 13 to 17), this Court did not discuss the point. The 
opinion is based on the erroneous assumption that Book 5 of the 
Proposed Determination constituted the proposed determination, 
and that the mailing of the book to Jensen started the running of 
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the ninety days. In the opinion, on page 2, it is stated: 
"The first page of book 5 contained a notice 
to all water users that if they disagreed with 
the proposed determination, they must file an 
objection with the court within ninety days as 
required by Utah Code Ann. § 73-4-11. No protest 
or objection was filed by Jensen for over three 
years " 
It is apparent that the Court assumed that book 5 was 
the proposed determination. This assumption is contrary to the 
express language and the intent of sections 73-4-3 through 
73-4-11. One book out of five books is not the proposed deter-
mination as contemplated by the statute. It will be noted that 
Section 73-4-11 provides that: 
"After full consideration of the statements 
of claims, and of the surveys, records, and files, 
and after a personal examination of the river 
system or water source involved, if such examina-
tion is deemed necessary, the state engineer shall 
formulate a report and a proposed determination 
of all rights to the use of the water of such 
river system or water source and a copy of the 
same shall be mailed by regular mail to each 
claimant, with notice that any claimant dissatis-
fied therewith may within ninety days from date 
of mailing file with the clerk of the district 
court a written objection thereto duly verified 
on oath." (Emphasis added) 
The documents on file show that only book 5 was mailed 
to Jensen. (See affidavit of Mark Page, Addendum to Brief of 
Appellees, pages A26 and A27, in which he states that book 5 
was mailed). In section 73-4-11, quoted above, it is stated 
that the proposed determination must include all rights. 
The records also show that on July 28, 1980, the court 
granted the State Engineer's motion to enlarge the adjudication 
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by adding San Rafael water rights in Garfield and Wayne Counties 
(R. 241)- There are no Garfield and Wayne County water rights 
tabulated in books 1 through 5 and the state engineer's records 
indicate that claims in such areas are being filed, but that no 
tabulation of such rights has been prepared or filed. Thus, to 
date, there is no proposed determination of all water rights as 
required by section 73-4-11. Jensen1s failure to object to book 
5 would therefore not bar him from making a timely objection to 
a. proposed determination which will include a tabulation of all 
water rights. 
On page 9 of the opinion, it is stated: 
"Finally, Jensen complains that in 1980 the 
trial court enlarged the general adjudication pro-
ceedings to encompass San Rafael water users in two 
additional counties, but proper notice was not given 
to them of the pendency of the adjudication proceed-
ings . However, Jensen was not a user in either of 
those counties. ...." (Emphasis added.) 
This statement indicates again that this Court assumed 
that each book is an independent segment of a general adjudica-
tion and that the failure of Jensen to object resulted in the 
termination of the water right. This Court has held in several 
cases that all persons who claim water rights in the water source 
involved must be made parties to the action: 
Eden Irr. Co. v. District Court, 61 Utah 103, 
211 P. 957 (1922) 
Huntsville Irr. Assn. v. District Court, 72 
Utah 431, 270 P. 1090 (1928) 
Spanish Fork West Field Irr. Co. v. District 
Court, 99 Utah 558, 110 P.2d 344 (1941) 
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In the Huntsville case, this Court said: 
"The statute provides that pleadings may be 
amended. Every facility seems to have been pro-
vided for a thorough adjudication of rights of 
each claimant as against every other claimant as 
well as against the state." 
In Watson, State Engineer, v. District Court of First 
Judicial District, etc., 163 P.2d 322 (Utah 1945), it is stated: 
"If a court were allowed to enter final 
judgments of individual rights in a suit for 
general adjudication before the state engineer 
has made his survey, report, determinations and 
recommendations as provided for in the statute, 
the very purpose of the statute, which we have 
shown is to avoid piecemeal litigation, would be 
circumvented." (Emphasis added) 
The statement in the opinion, quoted above, that ".... 
Jensen was not a water user in either of those counties ", 
has no significance, because, as stated in the opinions cited 
above, the issues are between each claimant and every other 
claimant as well as against the state. 
IMPORTANT ISSUES IN CIVIL NO. 4975 
CAN BE DECIDED IN CIVIL NO. 1435 
In the opinion in this case the Court said: 
"There are no unusual circumstances to 
warrant a result contrary to Blake. There-
fore we hold that the dismissal for failure 
to prosecute to a final judgment obviates the 
need to determine if the state engineer acted 
beyond his authority." 
The appellant argued that the decision of the state 
engineer was void on its face, that it was subject to collateral 
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attack and that the two year statute did not apply. The issue 
can be litigated when the State Engineer prepares the proposed 
determination, including all water claimants, and Jensen objects 
to it. Also, when a proposed determination is prepared and 
filed, Jensen can argue his position that water rights on the 
public land belong to the individual stockwaterers and not to 
the BLM as held in the case of United States v. State of New 
Mexico, supra. 
CONCLUSION 
The opinion in this case is very important because it 
holds, contrary to the statute, that a single book (Book 5) of 
a series of five books is the proposed determination, and that 
failure to timely protest that book will terminate a water right. 
There can be no proposed determination until the State Engineer 
includes all San Rafael water rights in Garfield and Wayne 
Counties. 
The opinion further holds that failure to timely pro-
test a single book (Book 2) will prevent a water user from pro-
testing the BLM water right, when, and if, a final legal proposed 
determination, including all water users in the San Rafael drain-
age, is prepared by the State Engineer and filed in the Court. 
If a rehearing is not granted and this opinion is 
published, as written, it will result in piecemeal litigation 
and numerous judgments instead of one judgment settling all 
water rights in a river drainage area. It will defeat the 
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purpose of the statute. Furthermore, it will terminate Jensen's 
water right essential to his small farm and will recognize a BLM 
water right contrary to the holding, in effect, of the United 
States Supreme Court in the case of United States v State of 
New Mexico, supra, that stockwaterers and not the United States 
own water rights on public land. 
Respectfully submitted, 
E. J. SKE(£N,'No. 2969 
536 East 400 South 
Salt Lake City, Utah 84102 
Telephone: (801) 359-2329 
Attorney for Appellant 
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